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SUhIhIRY 

The fundamental criterion for e \ ~ a l u a t i n ~  a proposed rate reylarion rule is: Does i r  help 

E\,er> msurc reasonable rates ihr subscribers'.' The industry coninieiirs ignore this crit~'rion. 

Ipi-oposal in  rhls proceeding must abo\.e all be tested against that congressional mandate. 

Subscribers still lach the competition that would make regtilation unnecessav. As both 

the  FCC and the G . 4 0  ha\,e recognized. DBS "competition" does nor i n  fact restrain cable rates. 

'I l i t is. the industr!..s proposed rcversal of the burden of proof for effecti1.e competition \ \ o d d  

c\pose subscribers to cable's inarket power. without ensuring the protection of a robust 

conipetitive marker. The cable proposal would place the burden of proof on rhose least able Io 

obtain the relevant information. Such a rule would nor help ensure reasonable rates; on the 

contrary. i t  would promote evasions. 

Nor may a claim of effective competition be based on mere buildout requirements :nd the 

iniriation of sewice to a single subscriber. I n  toda! 's srrained co~iiniunic~tioiis niarket. such 

iwquirements m a y  never be mer. Indeed, incumbent cable operators m a y  engage in 

anticompetitive practices to deter and delay competition. The Coinniission should actively 

~ii\,cstigate such anticompetitive practices. 

The cable commenters seek lo exempt from regulation equipnienr used for purposes other 

than basic sewice. Such a rule would simply serve to deregulate most equipment. without 

ciisuriny thar subscribers are protected from unreasonable rates. Unrcasoiiable rates for 

nccessary equipment can make obrain:. ~ the service unreasonably expensive even if the service 

rate h y  itself is controlled. 

Cable OPerators canno[ be permitted to manipulate cliilniiel mo\~eiiient and clianncl counts 

10 levy excessi\,e charges on subscribers. ~ ~ i e n  c~iannels arc removed fuon1 rile hasic tier, basic 

. .  
II 



IICI. subscribers should 110 longer ha1.e Io pa!' for those cliannels. The indusri .~ coiiiiiierirs ci-utc 

considerable confusion reyardin: this simple principle. f o r  example. [lie ar~unicnrs  regardins 

..good-faith" grandfathering. the assumption that the "Mark-Up Method" must  be preser\.ed. and 

ilic suygestion thar d~gi ta l  channels should be counted as if they occupied the same capacit\ as 

an31og channels. fa\,or ei-asion rather than reasonable rares. 

Thc Commission should releci the various eleineiits of cable's iie\\~ deregularor! agenda. 

iiicludiny each of the  followiny: 

. 

. 

. 

. 

. . 

a rime limit for LFA action on remand would enable e\,asions. rather than help to ensure 
reasonable rates: 

changing the current position on unbundling would enable cable operators to gain the son of 
double recovery that the Commission has properly ruled out; 

initially regulated rates must be brought down to reasonable levels before the price cap rules 
can be applied: 

the I 1 . Z j %  interest factor is OUI of step Lvith the current niarket and pro\.ides incentives to 
underestimate costs; 

allowing operators to reduce refunds to a series of installments or to -'in-kind" refunds would 
further limit subscriber choice: 

charges for tier c h a n p  should nor be deregulated; 

thc cable commenrers have not shown that commercial subscribers are protected by market 
forces from unreasonable rates: 

rhe Commissioii should eliminare the Form 1110 quarterly filing option; and 

systeni-u,ide flings, or mulri-year filings, would make i t  harder for communities to ap+ly the 
Commission's rules correctly. impeding reasonable rates and fostering evdsioiis. 

Once again 'he nurpose of basic rate regulation is IO protect sulxcribers hy setting 

reasonable rates. All of the proposals above would undermine that poal 

... 
111 
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( - I [ \ .  of Sr. Louis. Vissouri (collecti\.el!. the Local Go\ cmnienl Coalirion I liri-eh! SLI~)II~II I l i L ,  

lollo\+.ing repl!. comments in  response to the Comrnission's abo\ +captioned Notice of Proposed 

Kiileniaking and Order. 12 I'CC Rcd. 11.550. released June 19. 2007 i ~~~VPR, \ !&O~~) . '  

1. INTRODUCTJOlri 

The lcndesiar that niusr suide the Conirnission~s rate rules is tlic goal of ensuring 

ireasonable rares for subscribers. This proceeding has raised numerous issues abour ilie minutiae 

o f  regulation. often making it difficulr to see the foresr for the trees. And the coninients filed io 

date have raised man!' arguments and considerations affecting the Commission3 rules. But the 

fundamenral criterion for ebaluating a proposed change. the touchstone of ivhether a suygested 

nile is a yood idea, must s t i l l  be the question: Does i t  help ensure reasoliable rates for 

suhscrihers? 

This basic point is worth reemphasizing because ii seems to have disappeared entirely 

t?oni the cable industr!.'s comments in this proceeding. The industry comments recommend to 

the Commission 3 number of goals and principles, such as reducing administrative burdens. 

ielpiny cable operators to expand. and relying on the markerplace - dl 01' Liliich are good 

1Iiin:s.~' Indeed. ti.oni the industr!,'s comments one might suppose that tlie \\.hole p~irpuse  of rate 

vc:ulaiion was to help cable operators expand their systems and reduce their costs. Curiously. 

' In an Ordel- under- the same caption. I 7  FCC Rcd. 15.974. relcascd Aug. 14, 2002 
(.- . .I /~,e/?di~~g O/.de,.-'). the Commission revised paragraph 55 of the h'PRM6.O. Clnlcss otherwise 
iiidicated. these Cornnients apply to tlie tv'PRAd&O as amended. 

.Sw c.,y.. Comments of Conicasr Cable Coni~nunications. Inc.  21 3 (bled No\ .  4. 2002) 
i Y o r n c a T t  Comments"): Comments of Cox Communications. Inc.. ai 2-3 [fi led No\,. 4. 2002) 
( T o \  Comments"): Commenis of Cablevision Systems Corporalion at 5. I I (filed N o \ , ,  4. 2002) 
i"C'able\,ision C'omments") (stating siabilin in the rate-makirig process and accelerated 
c1eplo)rrnent of advanced infrastructures as goals of the Commission). 



Ii(n\.e\,er. the indus~r\ ,  comments do not ei'en once refer to the fact that the overridins p a l  ofriirc 

regularion, the poinr of the Lvhole matter. is to keep subscriber rates to reasonable le\,els 

I t  I S  therefore wortli recalling at the outset tliat Congress instructed the Commissioii tc 

cins~ire that basic rates are reasonahle: 

( 1  1 

The Cornmission shall. by regulation. ensure that the rates for the basic senicc tier 
are reasonable. Such regulations shall be desi-ged to acliie\.e Ihe goal of protecting 
subscribers of any cable systeni that is not subject to effecti\'e competition froni rates 
for the basic service tier that exceed the rates that would be charged for the basic 
service tier if such cable system were subject to effective competition.' 

Every proposal. therefore. even if i t  IS put forward with claims of enhancing stability or 

iie~work deployment, must first he tested against the fundamental goal of rate regulation: Does it 

Ihclp to ensure reasonable r a t s ?  Or, on The contrary, does i t  make reasonable rare-setting more 

difficult and pro\ ide additional opportunities for evasion? 

Commission obligation to subscribers 

These Reply Comments address certain of the key proposals advanced in the iniiial 

cominents. As with rhe Local Government Coalirion's initial comments.' these Reply Comments 

do not attempt to provide an exhaustive analysis of every position or a r y m e n t  put foiward. 

(Thus. it should 1701 he inferred from the fact that a claim is not specifically opposed here that the 

tindersigned agree w i t h  that claim.) Rather. these Reply Comments seek IO focus 011 some of the 

proposals that seem most likely to undermine the central goal of rate regulaiion and to Facilitate 

' 1 7  U.S.C. 5 543(b)( I ). 
< Comments of the National Association of Telecom~nu~~ications Officers and Advisors. 

llie hational League of Cities. and the Miami Valley Cable Council (filed N o \ . .  1. 2002) ('-Local 
Go\,emment Comments"). 



11.  SUBSCRIBERS STILL L4CKTHE COhlPETlTlOR T H 4 T  \ \ O L L D  \ I I K E  
REGULATIOIV UNNECESS4R1. 

A. 

The cable comnienters basr much of their argument on the alleged "in-?\ rrsihle gro\\1li 

of' cornperilion from DBS and others. going sa far as to sa! tlatl! that ..[all1 sbstems face 

compcrition."" Since there are still relatively few subscribers tila1 are served b!. men as man!' as 

I\\<> aclual wirelinc cable systems. the industry in fact r e m  its a rymen t  almost enrirely on the 

presence of DBS. On the strength of th is alleged competition. the cable coniiiienters argue that 

insresd of requiring cable operators to show that there is effective competition. as the present 

i ~ i l e s  provide. the Commission should presume that there is effective competition. at least in 

?\'cry community in states where DBS subscribers are alleged to exceed 159" on a srorewide 

basis.  and impose on local communities the burdeii of pro\,ing the contrar),.' 

DBS "Competition" Does Not Restrain Cable's Market Power. 

.. 

Such a radical change in the Commission's rules would not help to ensure rea:mable 

rates. The Local Government Comments have already pointed out thar. as both the FCC and the 

(140 have recognized. DBS ..competition" does not i n  fact reswain cable rates. Thus, the GI 

Comments of the National Cable QL Telecommunications Association at 2. 18 (filed 
hoi,. 1. 2002) ("NCTA Co~nments"). See trlso Cablevision Coniments at 2. 15; Cos  Comments 
a1 2.  6. 21 

1, 

The few claims of widespread non-DBS competition are unsupported: for example. the 
claim ot"'strong MVPD competition throughout the nation." NCTA Comments at 29. 

.See NCTA Comments at 28-32: Comcast Comments at 35-42: Cox Comments at 18-11 S 

" .See Local Government Comnienrs at 8-9. 30-31. ~oriiniIssIo11cr copps has 
aclino\vledged this: "Yet [cable] rates continue to climb. undiscipltned L>y either the cable 
liidusrr>J or, i n  fact. by satellite providers. who some thought would provide al l  exten~al brake 011 

I ' I S I I ~ ~  cable rates." Disseuiiiig Srrr/e/71eir/ o/C'orirn~~ssioiiei. Mirhoci .I. C'opp.5 oii ,,lpp/rcr/liorzs foi- 
'OII. \CII/  IO Trm.?/ei. Conrrol of Licerises from Coi~ici~si C O I ~  tirrrl AT&T C'olp. 10 ATdT 

('omc.tr.s/ Corp. in MB Docket No. 02-70 (Nov. 13. 2002). A recelil studv suggests that DBS 



industr\ - s  proposed re\ersal of the current presumption \vould esposr subscribers n;irion\\  I C I C  10 

i l lc  niarket power o f  cable operators. withour ensurinp the prorection of a robust coii ipcti~i\~c 

n i a r~e t .  ' ' I  

1-he induslr!,'s presumption ignores the finding of Congress (which C'vngrejs Ihas 1101 

I-elersed) thar thc cable industry exercises niarket poaer .  I t  also ignores the fact. 

;tcI;no\vIed~ed by P4CT.A. that applying such a reversal on a statewide basis. \\.ithout regard to 

illc le\ el o f  conipctition ( i f  anv) in panicular areas. \vould ine\ itably lea1.c entire cotiiniunities 

\\ 111iin the state at the mercy of that market power." Moreo\jer. the industr!.'~ proposed solut i~ i i  

1)Iaces t l ie  burden of proof on those entities (the local governments) thar ha1.e least infomiation 

i i lwut  any system's subscribership and least ability to bear the cost of obtaining that information. 

I 1  

Even if DBS could be considered to provide significant competition 10 cable (and it does 

iior). the industr!.'s proposed reversal of the burden of proof uould make it effectivel? 

impossible for a community to re-demonstrate the cable company market power that C,onpress 

market share has leveled off and hence that the situation \vith regard to competition from this 
qtianer is unlikely to improve. See Conipeirtio~ 20 Crrhle. Warren's Cable Regulation Monitor. 
"\ro\.. 1 I .  2002.  at IO. See uiso Letter from Hon. John McCain. United Stares Senator. to Hon. 
David M.  Walker. Comptroller General, U.S. General Accounting Office (April 10. 2002). 
( iw i i r r h i c~  N I  http:!imccain.senate.gov/cableratesO?.htm (last \ isited 10!71/02) ("AlcCrrru GAO 
i c ~ i r o . ' ~ ) .  

Some cable operarors at times acknowledge their market power. Exhibit A, for 
csainple, is a letre: "~,)n: Time Warner to t l i c  Miami Valley C a b l ~  Council. indicating that the 
company feels i t  can raise CPS tier rates at will. undeterred by market forces. i i i  such a way as to 
tlcfeat the purpose of basic tier rate regulation. "If during tlie appeal process and prior to a final 
decision by the FCC. Time Warner Cable is required to implenienr the Rate Order. i r  is our 
in~ention to provide the ordered customer refund during 1 billing period. I t  is also our intention 
to ad.just our CPST Service Tier price by a l ike amount during that 1 billing period Exhibit 
~ 4 .  Letter from Gerald DeGrazia, Time Warner Cable. to Kent Bristol. Executi\je Director, Miami 
\'alley Cable Council ( N o \ .  5, 2007) (Settlement Proposal omitted). 

I l l  

: I  See Local Government Coninients at 4 & n.5 



lirllnd to exist. Indeed. as noted earlier. the SkyTrends data on \\.hich the iiidusrr\ ri ' l ies is iiot 

c'\ e i i  available to local governments. One industry commeiiter kind]!. suggesrs t l ia i  thc 

C'ommission's rules be changed to require SkyTrends to make its data aiailable to localities in 

11ic same w a y  as i i  is no\\ available to cable operators. Since the same coninienter complains 

iiircc p a ~ e s  later that operators themselves have not been ablc IO use [ l ie Cummission's rules 

cf'lectivel\~ to obtain competitive data. Iio\vever. i t  IS clear tha t  the effect of this proposed rulc 

change \Lould not be to mahe market e\~aluations easier. On the conirar!. the cable commenters' 

;ittempi to push off the burden of proof onto those least able to bear i t  would make i r  far more 

cli flicult in practice to re-establish what Congress found and what cable subscribers ahead! iinow 

~ ilia1 the cable operator i s  as a rule the "only game in town. 

1 -  

11 

. . 

.. 

The economic advantage enjoyed by cable operators in roda\.'s massive regional 

"cl Listers" should not be underestimated here. A contemporary MSO can pa! SkyTrends' prices 

toi- DBS data for a vast area - say. an entire state - and spread the cost of this expense over an 

ciitire state's worth of subscribers. A given local community. however - panicularlg a small 

community"' - serws on11 a relatively small number of subscribers. wlio (under the industr!-'s 

proposal') would h a w  to hear the cost of obtaining the necessary data to I-efiite the operator's 

]pi-esumption. In other words. because local communities arc bl-oken up into smaller mirs than 

I '  See NCTA Comments at 29 (.'It does not. of course. follou from tlic fact that statewide 
DBS penetration exceeds I 5  percent that penetration exceeds 15 percent i n  e i 'o l '  community"). 

Local Government Commenrq a1 31 I I 

'' ~o incas r  Comments at 39. 

li Corncast Cominenrs at 42 11.124. 

6 



iiiodem cable systems. the comniunilies lack the efficiencies of scalc of \!.liicl~ cable operalors 

can lake aduntaze .  Even if the conimunlries could band together iiilo consortia i o  bear [he cos1 

o f  t l ie  burden the iiidustn. wishes to impose. the trmsactio~i costs iii\.ol\.ed 111 effect mahi. the 

process si,qlificanrly iiiore costly for local communities ilia11 for tlie industrv. 

The cable comnienters suesest thar the Commission amend tlie rate regulation rules lo 

enable operators to frustrate the intent of Congress by continuing to take ad\.aiita:e of their size 

;ind financial resources to tllc derrinient of co~~sumers .  FOI- example. in smeral cases the 

comments propose that cnnimunities that fail to act within a feii da!,s' \\.indou should be 

permanently foreclosed from refuting the operators' claims. From an industry which claims 

tliat i t  cannot even implement refunds i n  less than sixty days.ls in the coiitexi of a process in 

which the dominant federal agency has often taken years to act on a petition, this eagerness to 

cut short local comniuniries' deadlines simply represents an attempt to mahe the regulatory 

process as easy to avoid as possible. 

1 -  

I0  

The Local Government Coalition reminds the Conirnissioii Ilia1 i t  is required by law to 
ialce inlo account tlie effect of changes in its rules 011 sriiall enrities. i i icludin~ small local 
communities. See I~5i:3i Governnienr Coninients at 13 11.27. 

I (, 

1 -  See. e.,o.. NCTA Comments at 3 I ("hindin; presumption" that operators. zip code lists 
r ~ ~ - ~  correct after 20 days); id (Commission should automatically p n i  unopposed effective 
ctnnpetition peLitions once the 20-day time period has elapsed): Cox Corninenis ai 30 (.'If an 
affected LFA chooses not to oppose the petition within thirty (30) davs. the cable operator would 
he deemed to face effective competition in that franchise area"). 

I S  Cr / / I  IT TCI Conimuiiicuriorrs. Iiic. - C o i ~ p i ~ i ~ r r  Rc,qr/.ci//rg ( 'i/h/c Progvu,lzmiizg 

10. at 2962 ( I  99s) (sixty days allowed . \rw/cer Tier Raw Iricreiise. Order. 13 FCC Rcd. 291 9. 
h r  an operator IO provide subscriber refunds once ai1 overcharge lias becii deiemiil1cd). 

I ' j  C/ Local Government Comments at 60 n . 1 2 0  



In stmi. the cable commenters' proposal to rel'erse the burden of prool i i  ;I i-ccipc kii. 

e\ asion. Requiring local communities to prove what Congress has already found nould nlercl! 

riini cable operators loose to use their marker power to set unreasonable rates. 

B. 

UCT.4 suggests that a local exchange camer should be presumed to proi,ide ubiquitous 

competition based merel!. on a .'buildout requiremenr" and the hare conimencement 01' 

operations."' As tlie Local Government Comments showed. such an approach fails to prorecl 

suhscribers apainst unreasonable rates." The industry has offered no reason ~ 1 1 ) .  in tlie curreiit 

haiikruprcy-rich environment. the mere fact that a competitor is a LEC somewhere in the world 

sliould be assumed to guarantee such an immense competitive threat that the incumbent cable 

operator \h i l l  necessarily reduce its rates to reasonable levels as soon as thar competitor serves a 

single subscriber. Again, the touchstone is: Will the condition ensure reasonable rates? In any 

CLISC where a subscriber does not actually have a selection of comperitive alternatives to provide 

scr\.ice. i t  must be assumed that the  single incumbent can exercise market power. Thus. to 

suppose that a single LEC-served household can effect competirion throughout an entire city is 

merely a w a y  of evading the need to protect the rest of thar city from unreasonable rates. 

.4 Competition Claim May hot Be Based On hlere Promises. 

C. The Commission Should Actively Investigate Anticompetitive Practices. 

A s  noted in the Local Government Coalition's initial comments. real competition (as 

distinct from rhe alleged competition touted by the cable industry) remains the best way of 

, I /  NCTA Coninients at 31 

Local Government Comments at 35-37. ? I  

S 



,1 

ensuring reasonahlc rates:- The Local Go\,emment Conimcnrs rccomiiiencied thal 111. 

Commission take an  act iw role in ~n te rcepr in~  incumbent tactics that could stifle potcntlal 

compe~ition in 11s cradle." 111 this proceedins ar least one such conipetrror has also chalienfed 

~ l i c  Cornniission~s inaction i n  the face o f  such tactics." Indeed. the Commission has found 

cl.cdible the suggestions of commenters on the ATGT-Conicast merger that the XfSOs could be 

r n y g i n g  in "questionable marketins tacrics" that could harm consumers:~ LVe iirpe the 

Commission again to take a close look at the methods incumbents m e  10 fend off conipctition 

1: 

111. CABLE OPERATORS CANNOT BE ALLOWED TO E\'ADE THE EQUIPMENT 
REGULATION MANDATED BY CONGRESS. 

The Commission found that the cost-based equipment regulation required by Congress 

should be applied to all equipment used to receive the basic s en i ce  tier."' This approach 

Ipiopcrly applied the intent of Con re s s . - '  The potential for cable operators to use their market 

po\\'er to impose unreasonable rates on subscribers by manipulating equipnlent rates, rather than 

3 -  
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5 ~ 1 - 1  ice rates thenisel\ es 1% as not affected by the fact that such rqiiipnieiii inislit lic t i x i !  11' 

access other services as well .  

The industry would like to he able to exempt digital boxes from rate replation." The 

cahle commenters suggest replacin: the Comniission's "used to rrceiw hasic" criterion ivith the 

.. 
I;II niorr iiideterminaw criterion "used primaril!. to access non-basic ser\.icei. or possibl!. i v i t h  

I lic eztreme criterion -.deslined l h r  basic-o/r!i. ser"ice.'.''' The rationales for this proposed chaiize 

seein to be that CPS tier reylation has now been eliminated (which is not relwant in an\ 

oh\ious wav)): that rate regulation is unnecessary to protect subscribers (applying the nghr 

criterion. hut in a wholly conclusory fashion): and because cable operators have "made enonnous 

;n\'cstments" in ne\\\ services (which aeain has no clear relevance to the need to protect 

subscribers).'" However. i t  is siyificant that the cable commenters do not simply wish to have 

tliis ne&. expensive equipment deregulated. Rather, they wish to have iliscret/on whether or not 

tn include it in the aggegated pools of regulated Such a discretionary approach 

noLild maximize opportunities for gaming the system. 

Would the industr!.'s proposal ensure that subscribers pa!' reasonable rates'? There is no 

reason to think that this would occur. In fact. the Commission's "used to receive basic" criterion 

seeins to be the only viable standard to achieve the objectives o f  Congess .  If the Commission 

\\ere to appl!, a "basic-only'. criterion. or even a "primaril!." criterion. this would simply serve to 

deregulate almost all equipment, without ensuring that subscribers are protected from 

? X  Sec NCTA Comments at 23-26; Comcast Comments ai 4?-35; Cablevision Comments 
A I  I ~ ? -  13: C0.x Comments at 5-8. 

") NCTA Comments at 24 (emphasis added). 

7 "  ~w NCTA Coniineiits at 24; Comcast Comments ai 44: Cox ~ o m n l e , l ~ s  a, 6 ,  
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iIIIreasonahIe rates. Cable operalors are already phasinp out basic-only con\ eners 111 f a \ m  01 

inlore expensive set-top boxes that enable all subscribers to order niore expensi\,e scn~iccs.  

\\licllier the subscribers Lvish IO do so or nor. As a result. lifeline basic suhscribers (among 

oltiersl arc being lhrced ro pa!' for boxes with capabiliries the! ma!' not ixaiil and do not use. 

1 urrliermore. Congress's intent in passing Section 624.4 of tlie Conmiunicarions .4c1 \ \as  in pari 

IO enable consunicrs IO receive cable signals without use of n set-top box." The cable industr!. 

~oniiiieiits. and tlie actions to date of the cable industry-controlled Cable Labs. are pan of a 

conriiiuing patteni to frustrate this Congessional purpose as well. 

In effect. iiio\.ing from "used to receive basic" to a niore restrictive criterion \\auld 

i.nahle operators IO -'bundle" basic service capabilities in the same piece of equipment witti more 

expensive capabilities. which the subscriber cannot choose to forego. As a result, the basic 

subscriher would pay unregulated (monopoly) prices to receive regulated senices.  Such an 

;irranzement makes possible a classic way to evade rate regulation: give the razor away. but 

cliarge heavily for the blades. Unreasonable rates for the necessary equipment can make 

ohr;iiiiing the sewice unreasonably expensive even if the senlice rate by itself is controlled. 

? I  Comcast Comments at 45 
.? 

'-  47 L'.S.C. 5 544a(a). 



I \ .  CABLE OPERATORS CANNOT BE PERRUTTED TO RlANlPULlTE 
CHANNEL RIO\'EMENT A N D  CHANNEL COUNTS TO LEVI' ENCESSI\'E 
CHARGES ON SUBSCRIBERS. 

A. Channel Movement Rules Should Prevent Evasions and Protect Subscrihers. 

The cable commenters de\,ote a surprising amount of \.erbiage to w l i a t  i r i i r i a l l~~  appeared 

LO he a simple issue: nioving cliannels on or off the basic lter.~'~' Ii appears that rliis l e i e l  of 

iriici~esr ma! reflect a IiIIheno uiisuspecied potenlid for crearrn~ ne\\ e! asions throu:h llie 

nianinulation of t l ie  channel movenienr rules 

The underlyiiig issue has been discussed in the Local Governmeni Coalition's iniiial 

When channels are removed from the basic tier. basic tier subscribers should no comments. 

longer have to pay for those channels. (Similarly, when channels are added to the basic tier, 

basic subscribers should be required to pay for those added cliannels.) The charge for such a 

channel is made up of two elements: channel-specific external costs (programming fees), and 

rhat channel's share of the total tier price aside from those external costs (the "residual"). Both 

ol'tliese cliarges must be removed from the basic rate if a channel is nioved off tlie basic tier - 

olhenvise, subscribers uould continue paying at least part of the cos1 for a channel they no 

lonyer recei \,e. - ~ 

ii 

This essentially simple issue has been subjected to considerable confirsion iii tlie industry 

coiiiments. For exaniple. NCTA professes to be unclear as to whether the residual still needed to 

.. 
'.' See NCTA Comments at 2-8: Conicasf Comments at 18-28 and Appendix; Cablevision 

(~ '~mmeii ts  ar 4-7; Cox Comments at 8-15 and Appendix. 

14 Local Government Comments at 39-47. 
1 -  

Some cable commenters recognrze this principle C'oiiicast Comments al 24. COX 
C oniments at 12 
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hi. dealt \ \ l t h  after I097.~'" Their confusion is ilIusrrari\.e. as \ye helie1.e that  no oil? C O L I I ~  

rcasonablv suppose tliat subscribers should continue to pay for a cliaiinel they no longer recei\ c. 

 able le coiiinienters also plead that an! disronions or misinterpretations O f  the Commission's ru1s.i 

adopted ..in good faith" b! cable operators should he grandfathered.' .As iioied i n  the 

oa1irion.s initial comments. this fallacy is based on the mistaken norion that reducing rates t o  

reasonable levels is a punishment for bad faith. rather than an economic ad.iusrment thar nitist (to 

implement the mandate of Congress) be applied whether or not the operator acted i n  good faith:" 

particularl) significant confusion is created h!; the unstated assumption that the "Mark- 

1 : p  Method" must be preserved."' This method allows cable operators to charge I I I O ~ C  than their 

actual COSIS when they add new programming to a iier. I t  was adopted b!; the Commission in 

1W4 in order to '-help promote rhe growth and diversity of cable proframming services.."" 

Arguably. this cable operaror bonus was improper and contrary IO tile mandate of Congress even 

\{,.lien first introduced. because i t  allowed operators to charze subscribers unreasonable rates 

(ratcs exceeding those the FCC considered reasonable pursuant to its benchmark formulae) in  

(vdcr to achie\;e a separate policy goal - incentives for new programming. Certainl!. there is no 

.. 

' "NCTA Comments at 4 

NCTA Comments at 5 
.- 

See ulso Cablevision Comments at 4-5 

?ti Local Gobernment Comments at 45-46. Indeed. if good faith were an appropriate 
cl-lterion, the same argument could just as well be used to show that the Commission should let 
stand all local franchising authorities' good-faith interpretations of' FCC rules. 

1,) See NCTA Comments at 6 (incorrectly supposing tha[ the adjustment of the residual 
u 11s an alternative ro this mark-up); Comcast Comments at 19: Cos Comments ar 8 .  

J i l  f r ?  I-c 1~iip/er~rerifuiio?i of Sec/io/rs of rile Crrhlc Telei'isiotl C 'O~IS IOI IC / -  P/.olecliot? uIIr1 
( 'o//rpeIi/iot? Act C J ~ '  l Y Y 2  - Rule 'Repi/urirnn. 'Second Order on Reconsideration. Fourth Report 
;Ind Order. and Fifth Norice of Proposed Rulemaking. 9 FCC Rcd. 41 19. '' 240 at 4242 ( I  994) 
i"Second Reconsideratio11 Order"). 

13 



conteiiiporar!. e\,idence that operators need special add-oil incenti\.es i n  rhr- currciii inarlci I < >  

pio\,lde nen  programniinp. (And \\.lien such ne\\' p r o p n i m i n s  is provided. i t  is IiCeI! to hi. on 

the now-unregulaied CPS tiers. uhose rates are unaffecred h! the Cuniniission's rules.) :\s 

aI\\,a! s. the Commission needs to appl! i o  the indusrr!'~ progamming mark-up t l i e  hasis 

ci~iicrioii slated abo\,e: M'ould such a rule help ensure reasonable rilles for sul-rsci-ibers"-' 
I .  

The cable coiiinienters 3/50 ad\,ocate a n  apparently teclinical change \\.Iiosc' effeci would 

I i c  io further diminish the effeciiveness of the Commission's rules i n  achie\.iiif rrasonablr rates. 

Thls IS the notion of eliminating consideration of CPS tier channels in computing the total 

number of channels for purposes of the channel niovement adjustment." The in2ustrX.s 

Iproposal % o d d  not. liowe\er. reach an accurate result. The Commission's original analysis of 

llic competitive differential. on which the adjusrnient tables were based. identified as a 

siwiiicant .. variable t l ie  total number of channels on all tiers. not merely 011  basic.'^' Thus. if the 

('ommission bere  to adopt the cable cornmenters' suggestion of ifnorins CPS tier channels. the 

('ommission's on]! alternative uould be to compleiel~ recalculate tlie competitive differential 

One change that i r~o~r l t l  help ensure reasonable rates would bc 10 require cable opcrators 
L O  submit actual prosramming coiitracts along with their rate filings \\,lien thcy claim a change in 
pi~oyramming costs. Recenr disclosures by Conicast have suggested that ai leasi sonic cable 
operators may be inflating their alleged programming costs on Fonii 1240 filinss b y  not passing 
:iloiig corporate level volume discounts to individual systems. Scc Comcast Cable 
Coniinunications. Inc.. Forin IO-K Aiiizuul Repon Pitrsuuii~ io Seciioii 13  V I '  l j ( r1 )  o/ !lie 
.\c~cio-iries E.uchaiigc Acr oJ 1934 For ihe Fiscal Yew Etiderl Deceinher. 31. 2001. at 42 (filed 
\larch 29. 2002) uiviiluble UI ~htrp: / /w~~.se~.gov~AcIi ivesiedgaridatal10405731 
00009501 5902000l90/cab~el Ok.rxt>: "[Oln behalf of the cornpan!'. Conicast secured long-term 
Iiwgrammins contracts . . . Comcast charged each 01' the Cornpan! subsidiaries for 
1xogramming on a basis which generally approximated the aiiioumt each suhsidiary would be 
cli;ll-ped i f  i i  purchased sucli prograrnmr~ig from the supplier . , , atid did 1101 heliefit from tile 

A I  

ptlrchasinp power of Conicast's consolidated operarions. .. 

42 Sei, NCTA Commenrs at 7; Conicast Comments at 25-26: Cablevisio~i Commel1ts at 6; 
(-ox Comments at 13. 



and 1115 ad,iusrmenr rabies i n  rerms of basic channels alone. To tollo\\. rhe indusrr! . s  su:;esll~~ll 

o r  using the existing all-rier rabies based only on basic-tier channels \\auld he conlparins q ~ p l c s  

;Ind oraimccs - \ \ ~ i t l i  3 \ enyance .  I r  nould all(>\\ an e\.asioii of rlie C'omniissioii's rules and pcrniii 

tinreasonable r a m  

B. The Treatment of Digital Channels Must Be Consistent With the 
Commission's Othrr Rules. 

T h e  cable conimenrrrs also seek to shape the Commission's rules fo r  counring channels 

iii such a \\.a!' rha[ rates can he increased withour corresponding increases i n  [lie underlying 

s! s m n  cosrs. As noted above. the Commission's original rate f'ommulae incorporared as one 

\,anable the capaciry of rhe cable sysrern. expressed in 6 MHz channels. Where digital 

compression is applied, channels of programming may be transmitted using much less than 6 

\ I l l r  of capacity. I t  appears the industry would prefer to have each sucli compressed channel 

counted on the same basis as a 6 MHz analog channel for purposes o f  the rare rules.'' This 

appi-oach. however. ixouid nor be consistenr with the Commission's original analysis. Because 

Ilic Conimissioii-s rormulae are calibrared in ternis of 6 MHz channels. the iiidustr!,'s approach 

ould skew the rare calculations 

.Set Second Reconsideration Order. Appendlx C Technical Appendix ai 15.1 0 1 

44 See ivCT.4 Comments at 10-1 1: Conicast Comments at 28-29; Cahle\.ision Comments 
'11 7. Cox Comments at 15.1 7 .  
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\ . THE COMMISSIOIV SHOULD REJECT CABLE'S NE\4' AGEKD.4 O F  
EI'ASIONS. 

A number of other proposals in  the industry comnienrs sinipl!, ask the Conimissiorl to 

\-cr! miction in advance nen tvays to e\.ade the requiremen1 of ;I true connpetltl\e prlce. 

Iiri cfl!.: 

Remands of rate appeals. Corncast and Cos. in parallel comlnenrs. suggesl thal tlie 

C'onimission should require local franchising authority action \vi thi i i  sixr!' days of a remand. 

This argument is based on \'ague general allegations of arbitrary heliavior by local communities. 

foi. ivliicli tlie companies put forward exactly one example."   incident all!^. the comnienters' 

certificates of service provide no evidence that they notified the communily involved.)'"' The 

C'ommission need not take this suggestion seriously, particularly given that Comcast offers i t  

iminediatelv following the contradictory point that local communities may find it difficult to 

dctrrmine the proper interpretation of .'the Commission's admittedly complex rate 

i~egulations. Such a time limit would invite cable operators to drag their feet in  providing ..17 

nteded infomiation on remand so as to '.run out the clock" in local communities - particularly i n  

I l ic absence of effective and easily applied enforcement tools.'s I t  would thus enable evasions. 

i.nther than helping IO ensure reasonable rates for subscribers 

45 See Comcast Comments at 50-53;  Cox Comments at 28-29 

'" C/: 47 C.F.R. C; I .1204(h) nt 

Comcasr Comments at j J .  This difficult! has been noted Iii the Coalition's initial 
comments. I t  should be resolved, however. by making Commission yuidance available hefol-e a 
m e  order is issued. rather than by attempting io hurry up local yovemtnents afier the fact. See 
ILocal Governmein Comments at 52-53. 

-I' 

1s See Local Government Comments at 19-20 
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Unbundling. Comcast and Cos argue thar the Commission should forbid \ \hat  111~)  

tliiparage as "strict liistorical linkaye" o i  ssr\,ice tier and r y u i p m m i  costs. ,ApparenLi!. tlie g a l  

uf Ihis change ivould be to enable cable operarors IO pain tlie son o i  double reco\'er!' tli:it thc 

Commission has properl!. ruled out in  a number of past orders. Tlic cabls comnienters 

l,, 

i-) 

iiiaccurarely describe the issue as I f  local communities had raised the issue of reclassif!.in= 1' costs. 

\ \ . l ien in each of these cases it x a s  the cable operator who created the issue b!. seekine to shift 

c\isni i :  costs into the eqtiipmenr basket (\vithout renioviny them froni the sen'icc basket) years 

iifier the beginning of rate regulation. €\,en [he cable comnienrers reluctantl!, aclino\vled_ee that 

t l ic practices in\'olved "ma!'. under certain circumstances. h a w  constituted evasion."" The 

industry proposal here should be rejected because i t  would enable just such evasions. 

Initializing regulated rates. The cable commenters suggest that if rare regulation is 

imposed in a coinrnuniry for the firsr time, existing rates siiould be allowed to stand as a starting 

Iioiiit. because i t  would be too rnucli trouble for the cable operator to go back to the Fomi 1200 

calculations." The industr!,'s approach is not viable. ho\\evei-. because i t  \r;ould iiot ensure 

ieasonable rates: there would be no opportunity to apply the 17% competitive differential the 

1 7  



('om~iiission found necessary to arrive at reasonable rates. Certainly there is no reason io ;isstiiiic 

that eristjng raies are ipso fucro reasonable. as the cable comnlenters \r.ould prefer. ~ Ho\\ e\ CI.. 

ifthere are other \,slid ways to amve at a competitive rate. such niethods mislit he used in placc 

o f  3. Fom 1200 calculation: for example. comparison \vith nearb!, rates tinder actual head-to- 

i icad competi tioii.5' 

.. ._ 

Interest rates. As [he Massachusetts Depanmenr o f  Telecon~n~tinicaiions and Energ! 

lhiis pointed out. the I I .350% factor used in the Commission's original calculations is oui of step 

\I i r l i  the current marker. and in fact provides an incentive for cable operators to underestimate 

costs so as to profit from a high-interest true-up later." 

. .  

Refunds. The industry proposes to reduce subscriber refunds to a series of installments 

01' LO -.in-kind" r e f ~ n d s . ~ "  It has not, however, been shown that cable operators are suffering any 

lhardship from being required to give back to subscribers immediately wliat they never should 

h e  collected i n  the first place (particularly when one recognizes that -'immediately" really 

inieans the end of a rate reviea, that may take up to a year). Even less fair to subscribers is the 

11011on that a required refund could be paid. for example, in the form of a coupon for additional 

cable operator services. Such an approach would further limit coiisunier choice. rather than 

t.nhancing i t :  the operator takes money the subscriber should not have had io pay in the first 

<: The Commission should reject the industr)'s assumption that communities which were 
deterred from entering upon the elaborate and extensive rate review process necessitated by the 
C'omniission's rules thereby agreed that existing rates were reasonable. Set' Local Government 
Comments at 12-13. 

SCC Local Government Comments at 20-23. ii 

ii 
~~ Scr Coinnients of the Massachusetts Department of Teleconimunications and Encrgy at 

.Sw UISO NCTA Comments at 19. Comcast refers to a different standard. that of IRS interest 0 
wies. in  the contcxl of its own refunds. Comcast Comments ai 40. 



IlIucc and could h a w  used foi. orher purposes includinf "conipetiii\e" piirposi.~ w c h  as DES 

stibscription or \,ideo rental). and forces the subscriber to dedicate tliai iiione! IO rlic cuhlc. 

operator in one fomi or another. 

Tier changes. The cable coninieniers \vis11 to be able to cliarzr. subscribers \i~illiout lrniir 

lor i ier changes that require no more than a simple computer entr!.. \\.ithour 3 [ruck roll.' This 

I.?\ ision would not hclp ensure reasonable rates. The S 1.99 charge a l l o w d  b!. the  Commission's 

rules is atread!. coiisiderabl! more than "nominal." And if an!-thing. iniprol cd technolog!. i.: 

Ii l icly to ha\,e made these automatic chanzes wen less expensiw for cable operators since 1993. 

The Commission should rqiect Conicast's curious statutor!' argument. / , e . .  that tier change 

cliarges are not sub.ject to regulation because the Cable Act authorized only charges for changes 

in service and equipment that are theinselves regulated." On the contrary. since all subscribers 

iri'cei\ e basic service. tier changes clearly fall within the category of insrallarion activities 

i i i~o i \~ ing  reception of basic service. 

Commercial rates. As shown in the Coalition's initial comments. tliere is no reason to 

tl~sriii~uisli commercial from residential rates for the same service."' NCTA focuscs on certain 

t!'pc.s of "cominercial" customers. such as bars and restaurants. to suggesi that such 

rvrablishments might derive financial benefits from the same s o n  of service provided to homes."" 

This argunienr. even if relevant. fdils to recognize the di ffereiit s o i n  of subscribers that might be 

~. 

NCTA Comments ai 20. 

See NCTA Comments a1 27: Comcast Comments at 40-47: COX CoiiliiiClilS ai 30 

Conicas1 Coinnients at 46-17, 

Local Government Coinnients ar 56-50 

NCTA Coniments at 16. 

51, 

? -  

5) .  
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61, 
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cl:~ssed b!. the operator as "commercial." as poinred out in  the Local G o \ ~ r n n i c n r  C'oiiinieiil> 

C oii icasr argues rhar certain references to '-households" i n  the Cable Act  must be read ro e s c l u d ~ ~  

conimercial establishments from protection against unreasonable rates."! Both claim thar cable 

conipanies face competition for coninierc~al subscribers."' heittier. ho\\.c\.er. has sIio\\ 11 t h r  tlic 

market sufficienll!' prolecrs lion-residential subscribers to ensure [hat t h e w  is no danger of 

tiiii-easonable rates. I n  fact. niarklng out a special category for commercial subscribers \vould not 

help ensure reasonable rates. On the contrary. creating tlie special conimcrclal categor!' Ilia1 

c;ibIe commenters desire would lend itself to evasions. since neither the NPRM nor tlie indusrr!. 

coiiimenters offer an! definition of "commercial" that \vould distinguish a spons bar from a 

ileiilist's office (or from a home office generail! ). 

Quarterl!, rate filings. Comcast argues at some length that  the Commission should 

.-harmonize" its procedural rules for annual and quarterly tilings."' This bid for procedural 

change highlights the fact that the earlier Fom 1210 method. used by relatively few modem 

cable operators. is essentiall>J a \,estigial process with no significant advantages over the annual 

Foi-iii I240 method. 11 would be preferable for the Commission to streaniline its rules by 

ellinmatiny the quarterly method altogether and standardizing re2ulated systems on the annual 

I l l  el hod 

11, Coincast Comments at 32-34. 

'" SCTA Comments at 16-1 7: Comcast Coninienls a i  .% 

1,: Comcast Comments at 9-12 

Thc preser\,ation of Form 1210 after the industr!'s almost unanimous mifration to 
I-orni 1240 is an cvample of the son of pointless niulriplicar~on o f  optloiis referred to in the 
iiiiuill comments. ,Ycc Local Government Comments at 12. 
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System-wide filings. NCTA and Cablevision seek a nghr to avoid makinf indii idual 

Ilaiichise filings and instead to submit only system-wide filings throughout a repion."' Siniilarl!.. 

<';ihle\.isron wishes to make multi-year rather than annual filings for equipment rates.'"' .As n i t t i  

c ; h l e  operators' implementation of equipment aggregation. discussed in thc C'oalition's initial 

coinments. this  sort of geographic or chronological agregation \vould merely make i t  easier for 

c;lhle operator, IO -'hide the ball" and harder (more time-consuming and espensi\.e) for local 

cc~nimunities to determine the correct data for use in the FCC's rate formulae."- These proposals 

i i w  thus 1001s for e\,asion and would not help to ensure reasonable rates. 

\ . I .  CONCLUSION 

For the reasons indicated above, the Commission should revise and enforce its rate rules 

as recommended in the Local Government Comments and herein 

Respectfully submitted, 

Nicholas P. Miller 
Frederick E. Ellrod I11 
Mitsuko R.  Herrera 
Miller & Van Eaton. P.L.L.C. 
1155 Connecticut Avenue. N.W. #IO00 
Washington, D.C. 20036-4306 
202-785-0600 

December 4. 2002 
. ', ! I ,,'1.~I ' ,  
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NCTA Comments at 14-15; Cablevision Cornmeiits at 9-10 

Cable\~isioii Comments at 14-15. 

See Local Government Comments at 47-54. 

(li 

(81, 

(I: 
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